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| W. JOSEPH SHOEMAKER
ROBERT S. WHAM DENVER, COLORADO 80202

EDWARD J. KRISOR, JR. 303-534-6386

SHOEMAEKER AND WHAM
ATTORNEYS AT LAW
1421 COURT PLACE BUILDING

. RICHARD H. HiLL

March 20, 1978

Mr. Ben Urbonas, P.E.

Urban Drainage and Flood Control District
2480 West 26th Avenue, Suite 156-B
Denver, Colorado 80211

Re: Dry Gulch and North Dry Gulch
Dear Ben:

W. Joseph Shoemaker has received your letter of February 22,
1978, including the above-referenced report, and has requested
that I render a legal opinion as to the recommendations contained
in the report. I have read the report in its entirety and have
viewed the areas in question with you as my guide. As I see the
report, it is meant to be an engineering and planning approach tc
& particular drainageway in the District, and my comments contained
in this letter are meant to raise and cover potential legal issues
and should not be interpreted as being critical of the report, nor
as substituting my judgment for yours or Sellards & Grigg, Inc.

Generally, in my opinion, the City of Lakewood, the City and
County of Denver, and the District, who are paying for this report,
have no obligation to do anything about the dangerous conditions
which now exist, except perhaps to call to the attention of the
owners and dwellers in the Basin such conditions. Privare parties,
for the most part, have created the hazardous and potentially
hazardous conditions and in the event of loss of life or property
such persons damaged would have their recourse against the tort
feasors.

Although government has no obligation to help solve these
man-made problems, if, for various reasons it chooses to do so,
which is the prerogative of the legislative bodies of each govern-
ment, then it must make certain that such assistance is carried out
in a non-negligent manner. I do not believe the law reauires local
governments to prevent or even solve drainage and flood control
problems. However, if a government chooses to dc so, it will be
held to the same standard of care as a private party.
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Drainage law also generally follows the concept that
nature should be allowed to take its own course, and the natural
watercourses developed over the years are the best way to carry
off surface waters. In Hankins vs. Borland, 163 Colo. 575,

431 P.2d 1007, 1010 (1967), the Colorado Supreme Court stated:

"Natural drainage conditions may be
altered by an upper proprietor pro-
vided the water is not sent down in
a manner or quantity to do more harm
than formerly."

The reverse is also true. The builder of an "improvement" to the
natural watercourse cannot build such an improvement so as to
obstruct the natural passage of the water. Further, once a
government has involved itself in the construction of drainage and
flood control improvements, it must see that such improvements are
maintained.

Finally, on a general note, the least that can be accom-
plished by local government is to identify and then regulate the
use of the flood plain. So long as good engineering practices are
followed, a local government should not be liable because a par-
ticular parcel of land was not identified as being in the flood
plain.

I. General.

In reviewing the alternatives discussed in the engi-
neer's report and finally the recommended alternatives, I have
based my opinions on the legal theory that an alternative is legally
acceptable if it does not increase damage from its present level in
time, space or amount upstream, downstream, or adjacent to the pro-
posed improvement. Of course, each alternative was looked at and
legally evaluated individually and in conjunction with the other
alternatives in the other reaches covered in the engineer's report.
Therefore, if any alternative or any recommended alternative
viewed in conjunction with other alternatives proposed to be
constructed increases damage from its present level in time,
space or amount upstream, downstream, or adjacent to the pro-
posed improvements, then that alternative shall be considered
legally unacceptable.
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Finally, when the final design for this project is com-
pleted, the engineer should address himself to the sequence of
implementation of the recommended alternatives so that any
increased damage upstream, downstream, or adjacent to the improve-
ments as a result of the sequence of implementation of the selected
alternatives can be avoided.

II. Dry Gulch.

This portion of the opinion will proceed from the ''up-
hill" portion of Dry Gulch and comments will be made on all six
reaches of the gulch and the alternates discussed and selected in
the engineer's report.

1. Reach F.

If considered useful by the governmental entities
involved, the engineer should be required to advance some general
suggestions for flood protection improvements between Quail and
the Agricultural Ditch under different developmental situations.

Also, the engineers should be requested to address
the impact, if any, from the installation of a side channel spill-
way on the Agricultural Ditch, since it is not clear from the report
what effect this has on the flooding in the reach and if it does
have an adverse effect some solution to alleviate the increased
damage should be proposed.

2. Reach E.

The recommended alternative throughout the gulch
is a ten-year level of protection in regard to the construction of
facilities, but at Page II 18 and 19 of the engineers' report:
"Larger facilities are advised to reduce flooding on Colfax Avenue,
Wadsworth Boulevard and Kipling Street. ."" Before implementa-
tion of such a recommendation is carried out, the engineers should
assure the governmental entities that the larger facilities at
these three areas will not increase damage and flooding downstream
of the improvements by virtue of the increased flows passing these

three areas or violate the criteria set forth in my general comments.

These comments are made because it is not clear to me from the _
report whether the downstream facilities of these three areas will
be adequate after the larger facilities are constructed.
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3. Reaches D and C.

The recommended alternatives in these two reaches
appear to be legally sufficient.

4 . Reach B.

In regard to the improvements recommended at
Wadsworth Boulevard, the same comments made in Paragraph 2 above
are applicable.

Also, it is not clear from the report what effect,
if any, results from no improvements being recommended at Pierce
Street. The report states that the twin 36-inch pipes are not
adequate and that certainly would appear to be the case if a
102-inch culvert were added upstream of Pierce Street. Before the
recommendation of 'mo action'" at Pierce Street is accepted, the
engineers should assure the governmental entities that the condi-
tions at Pierce Street and downstream of Pierce Street will not be
worsened by this recommendation.

5. Reach A.

As suggested at Page II-23 of the engineers' report,
the effects at Perry Street as a result of the upstream improve-
ments should be investigated further to determine if any action
should be taken at Perry Street to alleviate the possibility of a
structural failure of the street embankment.

III. North Dry Gulch.

The recommended alternatives for Reaches H and G appear
to be legally sufficient as stated in the engineers' report.

At this time, the engineers are not recommending a con-
sidered alternative of a trans-basin diversion of the flows of the
North Dry Gulch to Dry Gulch and, therefore, no opinion will be
rendered at this time on such an alternative. If such a trans-
basin diversion is later considered, a further legal opinion on
such a diversion should be sought.
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Iiv. Colfax Gulch.

This opinion does not address Colfax Gulch, since it
is not included in any drainageway planning and, further, since
such gulch would appear to be of very little significance once
the improvements for Dry Gulch and North Dry Gulch were con-

structed.

After reviewing this opinion, if you have any further
questions, please feel free to contact me.

Very truly yours,

/-“/'/"’ ’1/“"7 ‘:‘//_":,;/ L —
/.5.,/-/':--"/4' Y. /
Edward J. Krisor, Jr.
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APPENDIX B

TABULATION OF AGENCIES AND INDIVIDUALS:

CONTACTED DURING PREPARATION OF REPORT

Agency

City of Lakewood
Engineering

City of Denver
Engineering

Urban Drainage & Flood
Control District

Soil Conservation Service

Jefferson County

Assessor's Office

Lakewood Water & Sanita-
tion District

Bast Jefferson Sanita-
tion District

Fast Lakewood Sanita-
tion District

Denver Water Department
Mountain Bell

Public Service

Colo. Div. of Highways

Attorney

Individual

Bill Sterling
Tom Goebel

Nick Skifalides
Joe Barsoom

Ben Urbonas
Lee Bentz
Alan Amen
Staff

Lou Short

Staff

Staff
Staff
Joseph Huneke

M. C. Hartfield
Earl Bley

Del Roupp

Edward J.
Krisor, Jr.

Information

Project Coordination
& Drainage Facilities

Project Review
Project Review &
Sanitary Sewers

Project Director
Soils

Soils

Property Assessments
Water & Sewer Lines

Sanitary Sewers

Sanitary Sewers

Water Lines

Telephone Lines

Power Lines
Gas Lines

Drainage Facilities

Legal Opinion
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